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Objective

 Participants will be able to describe three opportunities to 

reduce risk of claims by transgenders patients.



Some Basics: Sex and Gender

Sex

 Biological Differences

 Chromosomes

 Hormones

 Internal/External 
Genitalia

 Biological Male or 
Female

Gender

 A category to which an individual is 
assigned by self or others, on the basis    
of sex.

 Expression of Gender Identity 

 Social and Cultural Norms

 Stereotypical notions of masculinity or 
femininity 

 Behaviors, roles, expectations, and 
activities in society 

Neither sex nor gender refers to orientation



Sexual Orientation / Gender Identity

SO: The gender to whom an 

individual is sexually 

attracted.

 Lesbian

 Gay

 Bisexual

 Heterosexual

 Asexual

 Demisexual

 Pansexual

GI: The gender that an individual 

identifies with, irrespective of 

biological sex.

 Transman

 Transwoman

 Cisman

 Ciswoman

 Genderqueer

 Genderfluid

 Intergender

 Agender

 Androgyne

 Two Spirit



2015 U.S. Transgender Survey (n=28,000)



2015 U.S. Transgender Survey (n=28,000)



2015 U.S. Transgender Survey 
(n=28,000)

Health Care

https://transequality.org/sites/default/files/docs/usts/USTS-Executive-Summary-Dec17.pdf

https://transequality.org/sites/default/files/docs/usts/USTS-Executive-Summary-Dec17.pdf


Fears when seeking care

 Being “Outed” When Not Ready

 Being a Victim of Violence

 Being Refused Care

 Being Treated Like a “Freak”

A landmark study that surveyed over 27,000 transgender 

Americans found that the majority of respondents actively 

avoid using public restrooms and nearly one quarter of 

them have had their presence in a restroom challenged 

within the past year. Twelve percent reported having been 

harassed, attacked, or sexually assaulted in a restroom 

over the course of the past year.

http://www.vocativ.com/382278/transgender-americans-survey/index.html




Top Four Risk Management Considerations

 Staff and Provider Education

 Patient Identification

 Pronouns

 Patient Confirmation

 Addressing Properly

 Electronic Health Record

 Documentation of Patient Preferences

 Patient Rights and Resources

 Dignity

 Visitation



Staff and Provider Education



Where things start to go awry…..

 Issues and concerns often arise from the first point of contact

 Generally unintentional (but not always!)

 Frequently Emergency Department – where it’s always busy!

 Staff have own social and cultural norms 

 Staff training may be incomplete

 Staff training may be limited in who has been trained

 Systems don’t allow for documenting SO/GI

https://www.lgbthealtheducation.org/wp-content/uploads/2016/12/Affirmative-Care-for-Transgender-and-Gender-Non-conforming-People-
Best-Practices-for-Front-line-Health-Care-Staff.pdf

https://www.lgbthealtheducation.org/wp-content/uploads/2016/12/Affirmative-Care-for-Transgender-and-Gender-Non-conforming-People-Best-Practices-for-Front-line-Health-Care-Staff.pdf


http://itspronouncedmetrosexual.com/2015/03/the-genderbread-person-v3/





The Center of Excellence for Transgender Health
at University of California -San Francisco

Online animated training tool that provides useful guidance on 
the mechanics of gender ID data collection in a clinical setting

http://transhealth.ucsf.edu/video/story_html5.html?lms=1

http://transhealth.ucsf.edu/video/story_html5.html?lms=1


Patient Identification
Pronouns, Patient Confirmation, Addressing Properly



Best Practices on how to ask about gender 

identity in clinical settings
www.doaskdotell.org

What sex were you assigned at birth on your original birth certificate (check one)?

• Male

• Female

• Decline to answer

http://www.doaskdotell.org/




Electronic Health Records
Documentation of Patient Preferences



Electronic Health Records

Deuetsch and Buchholz, Electronic Health Records and Transgender Patients—Practical Recommendations for the Collection of 

Gender Identity Data, JGIM (2015, June) https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4441683/

 Pressure from federal health regulators to build the 
capability within the EHR software to appropriately 
collect sexual orientation and gender identity 
information started to ramp up in 2015.

 Federally Qualified Health Centers (FQHCs) were 
mandated to collect data on sexual orientation and 
gender identity by 2016. And for outpatient clinics that 
were attesting to the meaningful use program, they 
will have to use software that collects sexual 
orientation and gender identity information by 2018.



Electronic Health Records

Deuetsch and Buchholz, Electronic Health Records and Transgender Patients—Practical Recommendations for the Collection of 

Gender Identity Data, JGIM (2015, June) https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4441683/



Other Barriers: 

Understand Health Insurance

 Automated screening protocols reject claims with “marker 
mismatch” 

 For example: Prostate exam for a female; Pelvic exam for a male

 Educate registration, billing and care management staff 
regarding health insurer gender marker change process so they 
can educate patients

 Advise transgender patients how to file an appeal if coverage is 
denied due to gender/diagnosis mismatch

 Work with health insurers up front to reduce the risk of claim 
rejection

Source: Caring for LGBT Patients: Unique Risks, Unique Rewards. Sue Boisvert, Coverys



Patient Rights and Resources
Dignity, Visitation



Provide Gender Affirming Care

 Use the patient’s identified gender

 In the demographics 

 When addressing the patient 

 On wristbands and labels 

 Follow the Fenway guidelines (MTF, FTM)

 Room according to gender identity

 When a private room is used for organizational convenience do 

not charge extra

Source: Caring for LGBT Patients: Unique Risks, Unique Rewards. Sue Boisvert, Coverys



Virginia Human Rights Act (Va. Code §

2.2-3901, et seq.)

 Conduct that violates any Virginia or federal statute or regulation governing 
discrimination on the basis of race, color, religion, national origin, sex, pregnancy, 
childbirth or related medical conditions, age, marital status, or disability shall be an 
“unlawful discriminatory practice” for the purposes of this chapter.

 The terms “because of sex or gender” or “on the basis of sex or gender” or terms of 
similar import when used in reference to discrimination in the Code and acts of the 
General Assembly include because of or on the basis of pregnancy, childbirth or related 
medical conditions. Women affected by pregnancy, childbirth or related medical 
conditions shall be treated the same for all purposes as persons not so affected but 
similar in their abilities or disabilities.

 The express language of the statute does not provide for LGBT protections.

 Additionally, notes concerning statute provide that, “… while a strong argument could 
be made that discrimination on the basis of gender identity or sexual orientation is 
always sex discrimination within the meaning of Virginia’s anti-discrimination statutes, 
the Supreme Court of Virginia has not considered or resolved that question.” 

 Similar examples:  Arlington County, Fairfax County

 Those county codes include definitional provisions addressing “discrimination based on 
sex” – they do not include gender identity or sexual orientation.

 …stay tuned.



City of Charlottesville Code – Chapter 2, 

Article XV
 Section 2-431 – Unlawful discrimination prohibited:

 (a) It shall be unlawful and a violation of this article for any person, partnership, 
corporation or other entity to engage in discrimination in housing, employment, public 
accommodations, credit, and education on the basis of race, color, religion, sex, 
pregnancy, childbirth or related medical conditions, national origin, age, marital status 
or disability. 

 (b) As used herein, the term "discrimination on the basis of sex" is defined to include, 
but not be limited to, discrimination on the basis of gender identity, transgender status 
or sexual orientation. 

 (c) As used herein, the term "unlawful discriminatory practice" includes conduct in 
violation of any comparable Virginia or federal statute or regulation governing unlawful 
discrimination.

 *Complaints to the Human Rights Commission of the City of Charlottesville

 *Determination of public hearing

 *Public Hearing / Determination

 *Cease and Desist

 *Compensatory Damages

 *Placement or Restoration to prior status

 *Civil Enforcement Action by City Attorney (subject to approval of City Council)



Patient Rights Policy

Sample Language:

[Facility Name] respects the dignity and pride of each individual 
we serve. Every patient has the right to have his/her rights 
respected without regard to age, gender, disability, race, color, 
ancestry, citizenship, religion, pregnancy, sexual orientation, 
gender identity or expression, national origin, medical condition, 
marital status, veteran status, payment source or ability, or any 
other basis prohibited by federal, state, or local law.

 Include equal visitation for LGBT patients and their visitors.

Source: Caring for LGBT Patients: Unique Risks, Unique Rewards. Sue Boisvert, Coverys



Resources

 AMA Policies on LGBT Issues: http://www.ama-assn.org/ama/pub/about-ama/our-

people/member-groupssections/glbtadvisory-committee/ama-policy-regarding-sexual-

orientation.page

 AAP Technical Report Office-Based Care for Lesbian, Gay, Bisexual, Transgender, and 
Questioning Youth. July 2013. 
http://pediatrics.aappublications.org/content/132/1/e297.long

 Fenway Institute National LGBT Health Education Center: 
http://www.lgbthealtheducation.org/

 Advancing Effective Communication, Cultural Competence and Patient-and Family-Centered 
Care for the LGBT Community: 
http://www.jointcommission.org/assets/1/18/LGBTFieldGuide_WEB_LINKED_VER.pdf

 Creating Equal Access to Quality Healthcare for Transgender Patients: Transgender Affirming 
Hospital Policies: 
http://www.lambdalegal.org/sites/default/files/publications/downloads/hospitalpolicies-
2016_5-26-16.pdf

 World Professional Association for Transgender Health Standards of Care: 
https://s3.amazonaws.com/amo_hub_content/Association140/files/Standards%20of%20Car
e%20V7%20-%202011%20WPATH%20(2)(1).pdf

http://www.ama-assn.org/ama/pub/about-ama/our-people/member-groupssections/glbtadvisory-committee/ama-policy-regarding-sexual-orientation.page
http://pediatrics.aappublications.org/content/132/1/e297.long
http://www.lgbthealtheducation.org/
http://www.jointcommission.org/assets/1/18/LGBTFieldGuide_WEB_LINKED_VER.pdf
http://www.lambdalegal.org/sites/default/files/publications/downloads/hospitalpolicies-2016_5-26-16.pdf
https://s3.amazonaws.com/amo_hub_content/Association140/files/Standards of Care V7 - 2011 WPATH (2)(1).pdf


Resources

 TransGenderCare: http://www.transgendercare.com/

 Transgender Law Center: http://transgenderlawcenter.org/

 UCSF, Center for Excellence for Transgender Health: 

http://www.transhealth.ucsf.edu/

 World Professional Association for Transgender Health: 

http://www.wpath.org/

 U.S. Department of Health and Human Services Recommended Actions to 

Improve the Health and Well-Being of Lesbian, Gay, Bisexual, and Transgender 

Communities: http://www.hhs.gov/programs/topic-sites/lgbt/enhanced-

resources/reports/health-objectives2011/index.html

 The Lesbian, Gay, Bisexual & Transgender Community Center (link below has 

specific transgender resources): https://gaycenter.org/resources#gender-

identity

 National Center for Transgender Equality: http://transequality.org/

 National Resource Center on LGBT Aging http://www.lgbtagingcenter.org/

http://www.transgendercare.com/
http://transgenderlawcenter.org/
http://www.transhealth.ucsf.edu/
http://www.wpath.org/
http://www.hhs.gov/programs/topic-sites/lgbt/enhanced-resources/reports/health-objectives2011/index.html
https://gaycenter.org/resources#gender-identity
http://transequality.org/


Wrap-up and Questions

Thank you!

Alan Block

ablock@bonnerkiernan.com

Ann Gaffey

agaffey@gwu.edu

mailto:ablock@bonnerkiernan.com
mailto:agaffey@gwu.edu


DISCLAIMER:

This document and presentation were created by Bonner Kiernan Trebach & 

Crociata, LLP and Healthcare Risk and Safety Strategies, LLC.  The information 

contained herein is intended to provide an overview with general information.  

This document does not provide specific legal or other professional advice.  

Readers and program recipients are reminded that case law, court rules and 

statutes change frequently and that any information set forth herein or 

provided by the presenters is subject to supplementation and revision.  Any 

need for legal advice about a specific issue should always be sought directly 

from counsel. 


